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. ot Willful vio-
Section Violation lation

(a) Failure to withdraw person from service 2,500 5,000

(b) Failure to notify, provide hearing opportunity, or untimely procedures 2,500 5,000

(c—h) Failure of railroad to comply with hearing or waiver procedures .. 1,000 2,000

(j) Failure of railroad to make record ............ccceoevenenesisieeescnees 2,500 5,000

(k) Failure of railroad to conduct reasonable inquiry or make good faith determination .. 5,000 10,000
240.309—Oversight Responsibility Report:

(a) Failure to report or to report on time ... 1,000 2,000

(b—h) Incomplete or inaccurate report ... 2,000 4,000

1A penalty may be assessed against an individual only for a willful violation. The Administrator reserves the right to assess a
penalty of up to $22,000 for any violation where circumstances warrant. See 49 CFR part 209, appendix A.

[56 FR 28254, June 19, 1991, as amended at 60 FR 53138, Oct. 12, 1995; 63 FR 11624, Mar. 10, 1998;

64 FR 60995, Nov. 8, 1999]

APPENDIX B TO PART 240—PROCEDURES
FOR SUBMISSION AND APPROVAL OF
LOCOMOTIVE ENGINEER QUALIFICA-
TION PROGRAMS

This appendix establishes procedures for
the submission and approval of a railroad’s
program concerning the training, testing,
and evaluating of persons seeking certifi-
cation or recertification as a locomotive en-
gineer in accordance with the requirements
of this part (see 8§§240.101, 240.103, 240.105,
240.107, 240.123, 240.125, 240.127 and 240.129). It
also contains guidance on how FRA will ex-
ercise its review and approval responsibil-
ities.

Submission by a Railroad

As provided for in §240.101, each railroad
must have a program for determining the
qualifications of each person it permits or
requires to operate a locomotive. In design-
ing its program a railroad must take into ac-
count the trackage and terrain over which it
operates, the system(s) for train control that
are employed, the operational design charac-
teristics of the track and equipment being
operated including train length, train make-
up, and train speeds. Each railroad must sub-
mit its individual program to FRA for ap-
proval as provided for in §240.103. Each pro-
gram must be accompanied by a request for
approval organized in accordance with this
appendix. Requests for approval must con-
tain appropriate references to the relevant
portion of the program being discussed. Re-
quests should be submitted in writing on
standard sized paper (8-1/2x11) and can be in
letter or narrative format. The railroad’s
submission shall be sent to the Associate Ad-
ministrator for Safety, FRA. The mailing ad-
dress for FRA is 400 Seventh Street, SW.,
Washington, DC 20590.

Organization of the Submission

Each request should be organized to
present the required information in the fol-
lowing standardized manner. Each section
must begin by giving the name, title, tele-

phone number, and mailing address of the
person to be contacted concerning the mat-
ters addressed by that section. If a person is
identified in a prior section, it is sufficient
to merely repeat the person’s name in a sub-
sequent section.

Section 1 of the Submission: General
Information and Elections

The first section of the request must con-
tain the name of the railroad, the person to
be contacted concerning the request (includ-
ing the person’s name, title, telephone num-
ber, and mailing address) and a statement
electing either to accept responsibility for
educating previously untrained persons to be
qualified locomotive engineers or recertify
only engineers previously certified by other
railroads (see §240.103(b)).

If a railroad elects not to conduct the
training of persons not previously trained to
be a locomotive engineer, the railroad is not
obligated to submit information on how the
previously untrained will be trained. A rail-
road that makes this election will be limited
to recertifying persons initially certified by
another railroad. A railroad that initially
elects not to accept responsibility for train-
ing its own locomotive engineers can rescind
its initial election by obtaining FRA ap-
proval of a modification of its program (see
§240.103(e)).

If a railroad elects to accept responsibility
for conducting the education of persons not
previously trained to be locomotive engi-
neers, the railroad is obligated to submit in-
formation on how such persons will be
trained but has no duty to actually conduct
such training. A railroad that elects to ac-
cept the responsibility for the training of
such persons may authorize another railroad
or a non-railroad entity to perform the ac-
tual training effort. The electing railroad re-
mains responsible for assuring that such
other training providers adhere to the train-
ing program the railroad submits.

This section must also state which class or
classes of service the railroad will employ.
(See §240.107).
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Section 2 of the Submission: Selection of
Supervisors of Locomotive Engineers

The second section of the request must
contain information concerning the rail-
road’s procedure for selecting the person or
persons it will rely on to evaluate the knowl-
edge, skill, and ability of persons seeking
certification or recertification. As provided
for in §240.105 each railroad must have a pro-
cedure for selecting supervisors of loco-
motive engineers which assures that persons
so designated can appropriately test and
evaluate the knowledge, skill, and ability of
individuals seeking certification or recertifi-
cation.

Section 240.105 provides a railroad latitude
to select the criteria and evaluation method-
ology it will rely on to determine which per-
son or persons have the required capacity to
perform as a supervisor of locomotive engi-
neers. The railroad must describe in this sec-
tion how it will use that latitude and evalu-
ate those it designates as supervisors of loco-
motive engineers so as to comply with the
performance standard set forth in §240.105(b).
The railroad must identify, in sufficient de-
tail to permit effective review by FRA, the
criteria for evaluation it has selected. For
example, if a railroad intends to rely on one
or more of the following, a minimum level of
prior experience as an engineer, successful
completion of a course of study, or successful
passage of a standardized testing program,
the submission must state which criteria it
will employ.

Section 3 of the Submission: Training Persons
Previously Certified

The third section of the request must con-
tain information concerning the railroad’s
program for training previously certified lo-
comotive engineers. As provided for in
§240.123(b) each railroad must have a pro-
gram for the ongoing education of its loco-
motive engineers to assure that they main-
tain the necessary knowledge concerning
personal safety, operating rules and prac-
tices, mechanical condition of equipment,
methods of safe train handling (including fa-
miliarity with physical characteristics), and
relevant Federal safety rules.

Section 240.123(b) provides a railroad lati-
tude to select the specific subject matter to
be covered, duration of the training, method
of presenting the information, and the fre-
quency with which the training will be pro-
vided. The railroad must describe in this sec-
tion how it will use that latitude to assure
that its engineers remain knowledgeable
concerning the safe discharge of their train
operation responsibilities so as to comply
with the performance standard set forth in
§240.123(b). This section must contain suffi-
cient detail to permit effective evaluation of
the railroad’s training program in terms of
the subject matter covered, the frequency

Pt. 240, App. B

and duration of the training sessions, the
training environment employed (for exam-
ple, and use of classroom, use of computer
based training, use of simulators, use of film
or slide presentations, use of on-job-training)
and which aspects of the program are vol-
untary or mandatory.

Safe train handling involves both abstract
knowledge about the appropriate use of en-
gine controls and the application of that
knowledge to trains of differing composition
traversing varying terrain. Time and cir-
cumstances have the capacity to diminish
both abstract knowledge and the proper ap-
plication of that knowledge to discrete
events. Time and circumstances also have
the capacity to alter the value of previously
obtained knowledge and the application of
that knowledge. In formulating how it will
use the discretion being afforded, each rail-
road must design its program to address both
loss of retention of knowledge and changed
circumstances, and this section of the sub-
mission to FRA must address these matters.

For example, locomotive engineers need to
have their fundamental knowledge of train
operations refreshed periodically. Each rail-
road needs to advise FRA how that need is
satisfied in terms of the interval between at-
tendance at such training, the nature of the
training being provided, and methods for
conducting the training. A matter of par-
ticular concern to FRA is how each railroad
acts to assure that engineers remain knowl-
edgeable about safe train handling proce-
dures if the territory over which a loco-
motive engineer is authorized to operate is
territory from which the engineer has been
absent. The railroad must have a plan for the
familiarization training that addresses the
question of how long a person can be absent
before needing more education and, once
that threshold is reached, how the person
will acquire the needed education. Similarly,
the program must address how the railroad
responds to changes such as the introduction
of new technology, new operating rule books,
or significant changes in operations includ-
ing alteration in the territory engineers are
authorized to operate over.

Section 4 of the Submission: Testing and
Evaluating Persons Previously Certified

The fourth section of the request must
contain information concerning the rail-
road’s program for testing and evaluating
previously certified locomotive engineers. As
provided for in §240.125 and §240.127, each
railroad must have a program for the ongo-
ing testing and evaluating of its locomotive
engineers to assure that they have the nec-
essary knowledge and skills concerning per-
sonal safety, operating rules and practices,
mechanical condition of equipment, methods
of safe train handling (including familiarity
with physical characteristics), and relevant
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Federal safety rules. Similarly, each railroad
must have a program for ongoing testing and
evaluating to assure that its locomotive en-
gineers have the necessary vision and hear-
ing acuity as provided for in §240.121.

Sections 240.125 and 240.127 require that a
railroad rely on written procedures for deter-
mining that each person can demonstrate his
or her knowledge of the railroad’s rules and
practices and skill at applying those rules
and practices for the safe operation of a loco-
motive or train. Section 240.125 directs that,
when seeking a demonstration of the per-
son’s knowledge, a railroad must employ a
written test that contains objective ques-
tions and answers and covers the following
subject matters: (i) Personal safety prac-
tices; (ii) operating practices; (iii) equipment
inspection practices; (iv) train handling
practices (including familiarity with the
physical characteristics of the territory);
and (v) compliance with relevant Federal
safety rules. The test must accurately meas-
ure the person’s knowledge of all of these
areas.

Section 240.125 provides a railroad latitude
in selecting the design of its own testing
policies (including the number of questions
each test will contain, how each required
subject matter will be covered, weighting (if
any) to be given to particular subject matter
responses, selection of passing scores, and
the manner of presenting the test informa-
tion). The railroad must describe in this sec-
tion how it will use that latitude to assure
that its engineers will demonstrate their
knowledge concerning the safe discharge of
their train operation responsibilities so as to
comply with the performance standard set
forth in §240.125.

Section 240.127 directs that, when seeking a
demonstration of the person’s skill, a rail-
road must employ a test and evaluation pro-
cedure conducted by a designated supervisor
of locomotive engineers that contains an ob-
jective evaluation of the person’s skills at
applying the railroad’s rules and practices
for the safe operation of trains. The test and
evaluation procedure must examine the per-
son’s skills in terms of all of the following
subject matters: (i) Operating practices; (ii)
equipment inspection practices; (iii) train
handling practices (including familiarity
with the physical characteristics of the ter-
ritory); and (iv) compliance with relevant
Federal safety rules. The test must be suffi-
cient to effectively examine the person’s
skills while operating a train in the most de-
manding type of service which the person is
likely to encounter in the normal course of
events once he or she is deemed qualified.

Section 240.127 provides a railroad latitude
in selecting the design of its own testing and
evaluation procedures (including the dura-
tion of the evaluation process, how each re-
quired subject matter will be covered, weigh-
ing (if any) to be given to particular subject
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matter response, selection of passing scores,
and the manner of presenting the test infor-
mation). The section should provide informa-
tion concerning the procedures which the
railroad will follow that achieve the objec-
tives described in FRA’s recommended prac-
tices (see appendix E) for conducting skill
performance testing. The section also gives a
railroad the latitude to employ either a Type
1 or a Type 2 simulator (properly pro-
grammed) to conduct the test and evaluation
procedure. A railroad must describe in this
section how it will use that latitude to as-
sure that its engineers will demonstrate
their skills concerning the safe discharge of
their train operation responsibilities so as to
comply with the performance standard set
forth in §240.127.

Section 240.121 provides a railroad latitude
to rely on the professional medical opinion
of the railroad’s medical examiner con-
cerning the ability of a person with sub-
standard acuity to safely operate a loco-
motive. The railroad must describe in this
section how it will assure that its medical
examiner has sufficient information con-
cerning the railroad’s operations to effec-
tively form appropriate conclusions about
the ability of a particular individual to safe-
ly operate a train.

Section 5 of the Submission: Training, Testing,
and Evaluating Persons Not Previously Cer-
tified
Unless a railroad has made an election not

to accept responsibility for conducting the

initial training of persons to be locomotive
engineers, the fifth section of the request
must contain information concerning the
railroad’s program for educating, testing,
and evaluating persons not previously
trained as locomotive engineers. As provided
for in §240.123(c), a railroad that is issuing an
initial certification to a person to be a loco-
motive engineer must have a program for the
training, testing, and evaluating of its loco-
motive engineers to assure that they acquire
the necessary knowledge and skills con-
cerning personal safety, operating rules and
practices, mechanical condition of equip-
ment, methods of safe train handling (includ-
ing familiarity with physical characteris-
tics), and relevant Federal safety rules.
Section 240.123 establishes a performance
standard and gives a railroad latitude in se-
lecting how it will meet that standard. A
railroad must describe in this section how it
will use that latitude to assure that its engi-
neers will acquire sufficient knowledge and
skill and demonstrate their knowledge and
skills concerning the safe discharge of their
train operation responsibilities. This section
must contain the same level of detail con-
cerning initial training programs as that de-
scribed for each of the components of the
overall program contained in sections 2
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through 4 of this appendix. A railroad that
plans to accept responsibility for the initial
training of locomotive engineers may au-
thorize another railroad or a non-railroad
entity to perform the actual training effort.
The authorizing railroad may submit a
training program developed by that author-
ized trainer but the authorizing railroad re-
mains responsible for assuring that such
other training providers adhere to the train-
ing program submitted. Railroads that elect
to rely on other entities, to conduct training
away from the railroad’s own trackage, must
indicate how the student will be provided
with the required familiarization with the
physical characteristics for its trackage.

Section 6 of the Submission: Monitoring
Operational Performance by Certified Engineers

The final section of the request must con-
tain information concerning the railroad’s
program for monitoring the operation of its
certified locomotive engineers. As provided
for in §240.129, each railroad must have a
program for the ongoing monitoring of its lo-
comotive engineers to assure that they oper-
ate their locomotives in conformity with the
railroad’s operating rules and practices in-
cluding methods of safe train handling and
relevant Federal safety rules.

Section 240.129 requires that a railroad an-
nually observe each locomotive engineer
demonstrating his or her knowledge of the
railroad’s rules and practices and skill at ap-
plying those rules and practices for the safe
operation of a locomotive or train. Section
240.129 directs that the observation be con-
ducted by a designated supervisor of loco-
motive engineers but provides a railroad
latitude in selecting the design of its own ob-
servation procedures (including the duration
of the observation process, reliance on tapes
that record the specifics of train operation,
and the specific aspects of the engineer’s per-
formance to be covered). The section also
gives a railroad the latitude to employ ei-
ther a Type 1 or a Type 2 simulator (properly
programmed) to conduct monitoring obser-
vations. A railroad must describe in this sec-
tion how it will use that latitude to assure
that the railroad is monitoring that its engi-
neers demonstrate their skills concerning
the safe discharge of their train operation re-
sponsibilities. A railroad that intends to em-
ploy train operation event recorder tapes to
comply with this monitoring requirement
shall indicate in this section how it antici-
pates determining what person was at the
controls and what signal indications or other
operational constraints, if any, were applica-
ble to the train’s movement.
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Section 7 of the Submission: Procedures for Rou-
tine Administration of the Engineer Certifi-
cation Program

The final section of the request must con-
tain a summary of how the railroad’s pro-
gram and procedures will implement the var-
ious specific aspects of the regulatory provi-
sions that relate to routine administration
of its certification program for locomotive
engineers. At a minimum this section needs
to address the procedural aspects of the
rule’s provisions identified in the following
paragraph.

Section 240.109 provides that each railroad
must have procedures for review and com-
ment on adverse prior safety conduct, but al-
lows the railroad to devise its own system
within generalized parameters. Sections
240.115, 240.117 and 240.119 require a railroad
to have procedures for evaluating data con-
cerning prior safety conduct as a motor vehi-
cle operator and as railroad workers, yet
leave selection of many details to the rail-
road. Sections 240.203, 240.217, and 240.219
place a duty on the railroad to make a series
of determinations but allow the railroad to
select what procedures it will employ to as-
sure that all of the necessary determinations
have been made in a timely fashion; who will
be authorized to conclude that person is or is
not qualified; and how it will communicate
adverse decisions. Documentation of the fac-
tual basis the railroad relied on in making
determinations under §§240.205, 240.207,
240.209, 240.211, and 240.213 is required, but
these sections permit the railroad to select
the procedures it will employ to accomplish
compliance with these provisions. Sections
240.225 and 240.227 permit reliance on quali-
fication determinations made by other enti-
ties and permit a railroad latitude in select-
ing the procedures it will employ to assure
compliance with these provisions. Similarly,
§240.229 permits use of railroad selected pro-
cedures to meet the requirements for certifi-
cation of engineers performing service in
joint operations territory. Sections 240.301
and 240.307 allow a railroad a certain degree
of discretion in complying with the require-
ments for replacing lost certificates or the
conduct of certification revocation pro-
ceedings.

This section of the request should outline
in summary fashion the manner in which the
railroad will implement its program so as to
comply with the specific aspects of each of
the rule’s provisions described in preceding
paragraph.

FRA Review

The submissions made in conformity with
this appendix will be deemed approved with-
in 30 days after the required filing date or
the actual filing date whichever is later. No
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formal approval document will be issued by
FRA. The brief interval for review reflects
FRA'’s judgment that railroads generally al-
ready have existing programs that will meet
the requirements of this part. FRA has
taken the responsibility for notifying a rail-
road when it detects problems with the rail-
road’s program. FRA retains the right to dis-
approve a program that has obtained ap-
proval due to the passage of time as provided
for in section §240.103.

FRA initially proposed specifying the de-
tails for most aspects of the programs being
submitted under this appendix. The proposed
rule contained a distillation of the essential
elements of pre-existing training, testing,
evaluating, and monitoring programs that
appear to result in railroads having loco-
motive engineers who operate locomotives
and trains safely. The proposal contained
very specific details for each aspect of the
program that appeared to contribute to that
result. Those details included such things as
the duration of classes intended to teach op-
erating rules as well as the interval and
methodology for acquiring familiarization
with physical characteristics of an engi-
neer’s operational territory. Railroads com-
menting on the proposed rule did not ques-
tion the validity of the FRA’s views con-
cerning the essential elements of an effective
program but did convince FRA that they
should be given more discretion to formulate
the design of their individual programs.

Rather than establish rigid requirements
for each element of the program as initially
proposed, FRA has given railroads discretion
to select the design of their individual pro-
grams within a specified context for each
element. The proposed rule, however, pro-
vides a good guide to the considerations that
should be addressed in designing a program
that will meet the performance standards of
this final rule. In reviewing program submis-
sions, FRA will focus on the degree to which
a particular program deviates from the
norms identified in its proposed rule. To the
degree that a particular program submission
materially deviates from the norms set out
in its proposed rule which was published in
the FEDERAL REGISTER on December 11, 1989
(54 FR 50890), FRA’s review and approval
process will be focused on determining the
validity of the reasoning relied on by a rail-
road for selecting its alternative approach
and the degree to which the alternative ap-
proach is likely to be effective in producing
locomotive engineers who have the knowl-
edge, skill, and ability to safely operate
trains.
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APPENDIX C TO PART 240—PROCEDURES
FOR OBTAINING AND EVALUATING
MOTOR VEHICLE DRIVING RECORD
DATA

The purpose of this appendix is to outline
the procedures available to individuals and
railroads for complying with the require-
ments of section 4(a) of the Railroad Safety
Improvement Act of 1988 and §§240.109, 240.111
and 240.205 of this part. Those provisions re-
quire that railroads consider the motor vehi-
cle driving record of each person prior to
issuing him or her certification or recertifi-
cation as a qualified locomotive engineer.

To fulfill that obligation, a railroad must
review a certification candidate’s recent
motor vehicle driving record. Generally, that
will be a single record on file with the state
agency that issued the candidate’s current
license. However, it can include multiple
records if the candidate has been issued a
motor vehicle driving license by more than
one state agency. In addition, the railroad
must determine whether the certification
candidate is listed in the National Driver
Register and, if so listed, to review the data
that caused the candidate to be so listed.

Access to State Motor Vehicle Driving Record
Data

The right of railroad workers, their em-
ployers, or prospective employers to have ac-
cess to a state motor vehicle licensing agen-
cy’s data concerning an individual’s driving
record is controlled by state law. Although
many states have mechanisms through
which employers and prospective employers
such as railroads can obtain such data, there
are some states in which privacy concerns
make such access very difficult or impos-
sible. Since individuals generally are enti-
tled to obtain access to driving record data
that will be relied on by a state motor vehi-
cle licensing agency when that agency is
taking action concerning their driving privi-
leges, FRA places responsibility on individ-
uals, who want to serve as locomotive engi-
neers to request that their current state
drivers licensing agency or agencies furnish
such data directly to the railroad consid-
ering certifying them as a locomotive oper-
ator. Depending on the procedures adopted
by a particular state agency, this will in-
volve the candidate’s either sending the
state agency a brief letter requesting such
action or executing a state agency form that
accomplishes the same effect. It will nor-
mally involve payment of a nominal fee es-
tablished by the state agency for such a
records check. In rare instances, when a cer-
tification candidate has been issued multiple
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